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ARGUMENT 
This reply brief is submitted pursuant to Rule 24(c) of the Utah Rules of Appellate 
Procedure. Appellant Scholzen's brief discussed the issues related to res judicata, including 
claims and issue preclusion. Appellant Scholzen's brief also discussed the issues relating 
to Appellee Palmer's claim that Appellant Scholzen's complaint failed to state a claim upon 
relief could be granted. 
Appellant Scholzen's brief did not discuss Appellee Palmer's claim that dismissal of 
Scholzen's complaint was appropriate because "Scholzen suffered no damages". (Brief of 
Appellees, Issue No. IV, Pages 2 and 42) 
The assertion that Scholzen's complaint should be dismissed because Scholzen had 
not incurred any damages was not raised in Palmer's Motion to Dismiss and Request for 
Oral Argument. (Index 99 \ Pages 21-22) It was raised tangentially in Palmer's 
Memorandum of Points and Authorities in Support of Defendant's Motion to Dismiss. 
(Index 99, Page 36) That assertion was responded to in Scholzen's Memorandum in 
Support of Plaintiff s Objection to Defendants' Motion to Dismiss. (Index 99, Page 117) 
Palmer's claim that Scholzen's complaint should be dismissed because "Scholzen suffered 
no damages" is new to its brief. 
*Two records have been indexed for appeal in this matter. In order to refer to each, 
separate record in a clear manner, Appellant will refer to the record in Case No. 970500787, 
Dockstader v. Scholzen, as "Index 97" and will refer to the record in Case No. 990500428, 
Scholzen v. Palmer, as "Index 99". 
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Palmer cites no authority that would demand the dismissal of Scholzen5 s complaint 
because of the failure to incur damages. Further, that assertion by Palmer was not mentioned 
in oral argument before Judge Shumate. 
In Palmer's Memorandum of Points and Authorities in Support of Defendant's 
Motion to Dismiss, Palmer asserts two reasons for their position that Scholzen's complaint 
should be dismissed because Scholzen has not experienced any damages, (1) that "the 
Dockstader litigation is ongoing and there has been no determination that Scholzen's failure 
to obtain an easement from the Palmers is a breach of the settlement agreement." (Index 99, 
Page 36); and ( 2 ) " . . . there are no motions pending and no trial date has been set." (Index 
99, Page 36) 
Assertion number (1) is incorrect. There is a judgment in the original Dockstader 
litigation which has determined that Scholzen's failure to obtain an easement from Palmer 
was a breach of the settlement agreement. (Index 97, Pages 728 and 729). 
Assertion number (2) is also incorrect. There is a trial date set. Palmer, in its brief, 
indicates that a trial date has been set for May 1-3, 2000. (Brief of Appellees, Page 42) 
Scholzen has been unable to find any case law relating to this specific issue, except as it 
relates to a Rule 12(b)(6) motion for failure to state claim upon which relief can be granted. 
The initial complaint by Scholzen requested an award of damages, according to the 
prayer, as follows: 
2. Pursuant to the Second Cause of Action, Plaintiff 
should be awarded damages incurred by Plaintiff because of 
2 
Defendants' acts constituting fraud in the inducement of 
Plaintiff, in an amount to be proven at trial. 
3. Pursuant to the Third Cause of Action, damages 
incurred by Scholzen because of Palmer's negligent 
misrepresentations to Scholzen, in an amount to be proven at 
trial. 
5. Pursuant to the Fifth Cause of Action, damages 
incurred by Scholzen because of Palmer's bad faith dealings 
with Scholzen, in an amount to be proven at trial. 
6. Pursuant to the Sixth Cause of Action, an award 
of punitive damages for Palmer's willful and intentional acts of 
bad faith against Scholzen. 
7. Pursuant to all causes of action, an amount equal 
to reasonable attorney's fees and costs expended by Scholzen in 
connection with this action. 
(Index 99, Pages 11 and 12) 
Such allegations seem to fulfill the requirements sufficient to survive a motion to 
dismiss, at least according to the standard applied in the case of Mounteer v. Utah Power 
and Light Co., 823 P.2d 1055 (Utah 1991), which provides in pertinent part as follows: 
The court of appeals correctly recognized that in ruling on a 
motion to dismiss for failure to state a claim, the court must 
construe the complaint in the light most favorable to the 
plaintiff and indulge all reasonable inferences in his favor. 
Arrow Indus, v. Zions First Nat'l Bank, 767 P.2d 935, 938 
(Utah 1988). . . . Plaintiff prayed for "general damages for 
embarrassment, suffering, damage to reputation, and other such 
damages as may be proved at trial." This pleading was 
sufficient and should not have been summarily dismissed. 
The damages pled in Scholzen's complaint surely have sufficient enough basis to 
survive a Rule 12(b)(6) motion. 
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The assertion that Scholzen has not experienced any damages was refuted in 
Scholzen's memorandum in opposition (Index 99, Page 117), and specifically relating to 
attorney's fees. (See Exhibit F to said memorandum in opposition, Index 99, Pages 227 and 
228) It has been repeatedly found by this Court that attorney's fees are appropriate as 
consequential damages resulting from litigation with third parties, when such damages are 
foreseeable. South Sanpitch Co. v. Pack, 765 P.2d 1279 (Ct. App. 1988). 
Likewise, it is settled that when the natural consequence of 
one's negligence is another's involvement in a dispute with a 
third party, attorney's fees reasonably incurred in resolving the 
dispute are recoverable from the negligent party as an element 
of damages. 
South Sanpitch, Id. This exception to the general rule relating to attorney's fees is 
commonly referred to as the 'third-party tort rule". South Sanpitch, Id. 
The Affidavit of Clifford V. Dunn, attached to Scholzen's memorandum in 
opposition as Exhibit F, (Index 99, Pages 227 and 228) clearly indicates that Scholzen has 
been damaged at least by incurring attorney's fees in the Dockstader case, under the "third-
party tort rule", because the litigation in the Dockstader case was caused by the negligence 
of Palmer. 
CONCLUSION 
It is respectfully requested that the Court of Appeals reverse the trial court decision 
and remand for trial on Scholzen's complaint because Scholzen's complaint is not barred 
because of Res Judicata, and Scholzen's complaint does state a claim upon which relief can 
4 
be granted because the elements of each cause of action have been properly pled, including 
Scholzen's claim for damages. 
DATED this /pday of February, 2000. 
5 
CERTIFICATE OF MAILING 
I hereby certify that on the of February, 2000,1 served a true and correct 
copy of the above and foregoing Reply Brief upon Defendants/Appellees, via Federal 
Express, overnight mail, postage pre-paid, addressed as follows: 
Paul D. Veasy, Esq. 
Parsons Behle & Latimer 
201 South Main Street, Suite 1800 
Salt Lake City, UT 84145 
Shawnah Dennett, an employee of 
Clifford V. Dunn 
6 
